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5235-S AVH AGNR H2709. 1

SSB 5235 - H COW AMD

By Commttee on Agriculture & Natural Resources

Strike everything after the enacting clause and insert the
fol | ow ng:

"Sec. 1. RCW 76.09.220 and 1999 sp.s. ¢ 4 s 902 are each anended
to read as foll ows:

(1) The appeals board shall operate on either a part-tinme or a
full-time basis, as determ ned by the governor. If it is determ ned
that the appeals board shall operate on a full-tinme basis, each nenber
shal | receive an annual salary to be determ ned by the governor. If it
is determned that the appeals board shall operate on a part-tine
basis, each nenber shall be conpensated in accordance wth RCW
43. 03. 250. The director of the environnental hearings office shall
make the determ nation, required under RCW 43.03.250, as to what
statutorily prescribed duties, in addition to attendance at a hearing
or neeting of the board, shall nerit conpensation. This conpensation
shall not exceed ten thousand dollars in a fiscal year. Each nenber
shall receive reinbursenent for travel expenses incurred in the
di scharge of his or her duties in accordance with the provisions of RCW
43. 03. 050 and 43. 03. 060.

(2) The appeals board shall as soon as practicable after the
initial appointnent of the nenbers thereof, neet and el ect from anong
its menbers a chair, and shall at |least biennially thereafter neet and
el ect or reelect a chair.

(3) The principal office of the appeals board shall be at the state
capital, but it may sit or hold hearings at any other place in the
state. A majority of the appeals board shall constitute a quorum for
maki ng orders or decisions, adopting rul es necessary for the conduct of
its powers and duties, or transacting other official business, and nay
act though one position on the board ((be)) is vacant. One or nore
menbers may hol d hearings and take testinony to be reported for action
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by the board when authorized by rule or order of the board. The
appeal s board shall performall the powers and duties granted to it in
this chapter or as otherw se provided by | aw.

(4) The appeals board shall nake findings of fact and prepare a
witten decision in each case decided by it, and such findings and
deci sion shall be effective upon being signed by two or nore nenbers
and upon being filed at the appeals board's principal office, and shal
be open to public inspection at all reasonable tines.

(5) The appeals board shall either publish at its expense or make
arrangenments with a publishing firmfor the publication of those of its
findings and decisions which are of general public interest, in such
formas to assure reasonabl e distribution thereof.

(6) The appeals board shall maintain at its principal office a
journal which shall contain all official actions of the appeals board,
wi th the exception of findings and decisions, together with the vote of
each nmenber on such actions. The journal shall be available for public
inspection at the principal office of the appeals board at al
reasonabl e ti nes.

(7) The forest practices appeals board shall have exclusive
jurisdiction to hear appeals arising fron_

(a) An action or determnation by the departnent, and the
departrment of fish and wildlife, and the departnent of ecology wth
respect to managenent plans provided for under RCW 76. 09. 350; and

(b) A procedural determination of significance or nonsignificance
by the departnent, pursuant to chapter 43.21C RCW when the
environnental review procedures of chapter 43.21C RCWare triggered by
a sale of state tinber that is to be harvested by either a class I, I1,
or Ill forest practice, as those terns are defined in RCW 76.09. 050.
When hearing an appeal under this subsection (7)(b), the board shal
consolidate the hearing with any other appeals arising from the
departnent's decision to nmake the particular track of tinber available
for public sale.

(8)(a) Any person aggrieved by the approval or disapproval of an
application to conduct a forest practice ((er)), the approval or
di sapproval of any I|andscape plan ((er)), permt, or watershed
analysis, or any procedural determnation nade by the departnent
consistent with subsection (7)(b) of this section, may seek review from
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the appeals board by filing a request for the sanme within thirty days
of the approval or disapproval. Concurrently with the filing of any
request for review with the board as provided in this section, the
requestor shall file a copy of his or her request with the departnent
and the attorney general. The attorney general may intervene to
protect the public interest and ensure that the provisions of this
chapter are conplied with

(b) The review proceedi ngs authorized in (a) of this subsection are
subj ect to the provisions of chapter 34.05 RCWpertaining to procedures
i n adj udi cative proceedings.

Sec. 2. RCW 43.21C. 075 and 1997 c¢ 429 s 49 are each anended to
read as foll ows:

(1) Because a mjor purpose of this chapter is to conbine
envi ronment al considerations with public decisions, any appeal brought
under this chapter shall be linked to a specific governnental action
The state environnental policy act provides a basis for challenging
whet her governnmental action is in conpliance with the substantive and
procedural provisions of this chapter. The state environnental policy
act is not intended to create a cause of action unrelated to a specific
governnental action.

(2) Unless otherwi se provided by this section:

(a) Appeals under this chapter shall be of the governnental action
together with its acconpanyi ng environnental determ nations.

(b) Appeal s of environnental determ nations nmade (or | acki ng) under
this chapter shall be comenced within the tinme required to appeal the
governnmental action which is subject to environnmental review

(3) If an agency has a procedure for appeals of agency
envi ronnent al determ nati ons nmade under this chapter, such procedure:

(a) Shall allow no nore than one agency appeal proceeding on each
pr ocedur al determnation (the adequacy of a determnation of

significance/nonsignificance or of a final environnmental i npact
statenent);
(b) Shall consolidate an appeal of procedural issues and of

substantive determ nati ons nmade under this chapter (such as a decision
to require particular mtigation nmeasures or to deny a proposal) wth
a hearing or appeal on the underlying governnental action by providing
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for a single sinultaneous hearing before one hearing officer or body to
consi der the agency decision or recommendation on a proposal and any
environnental determnations nade under this chapter, wth the
exception of:

(1) An appeal of a determ nation of significance;

(1i) An appeal of a procedural determ nation made by an agency when
t he agency is a project proponent, or is funding a project, and chooses
to conduct its review under this chapter, including any appeals of its
procedural determ nations, prior to submtting an application for a
project permt;

(ti1) An appeal of a procedural determ nation nmade by an agency on
a nonproject action; or

(tv) An appeal to the local Ilegislative authority under RCW
43.21C. 060 or other applicable state statutes;

(c) Shall provide for the preparation of a record for use in any
subsequent appeal proceedings, and shall provide for any subsequent
appeal proceedings to be conducted on the record, consistent with other

applicable [|aw An adequate record consists of findings and
concl usions, testinony under oath, and taped or witten transcript. An
el ectronically recorded transcript wll suffice for purposes of review
under this subsection; and

(d) Shall provide that procedural determnations nade by the

responsi bl e official shall be entitled to substantial weight.

(4) If a person aggrieved by an agency action has the right to
judicial appeal and if an agency has an admnistrative appeal
procedure, such person shall, prior to seeking any judicial review use
such agency procedure if any such procedure is available, unless
expressly provided otherw se by state statute.

(5 If a decision by the board of natural resources to nake a
particular track of tinber available for public sale leads to an
appeal abl e action under this chapter, then any appeal may only be heard
by the forest practices appeals board consistent with RCW 76.09. 220
and nmust be consolidated with any other appeals heard by the forest
practices appeals board in connection with the particular tinber sale.
This subsection only applies to tinber sales that are to be harvested
under either a class I, Il, or Ill forest practice, as those terns are
defined in RCW 76. 09. 050.
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(6) Sone statutes and ordinances contain tinme periods for
chal I engi ng governnmental actions which are subject to review under this
chapter, such as various local |and use approvals (the "underlying
governnmental action"). RCWA43.21C. 080 establishes an optional "notice

of action" procedure which, if wused, inposes a tine period for
appeal i ng decisions under this chapter. This subsection does not
nmodi fy any such tine periods. In this subsection, the term "appeal”

refers to a judicial appeal only.

(a) If there is a time period for appealing the underlying
governnmental action, appeals under this chapter shall be comenced
Wi thin such tinme period. The agency shall give official notice stating
the date and place for commenci ng an appeal .

(b) If there is no tinme period for appealing the wunderlying
governnmental action, and a notice of action under RCW 43.21C. 080 is
used, appeals shall be commenced within the tinme period specified by
RCW 43. 21C. 080.

((66))) (7)(a) Judicial review under subsection ((5))) (6) of this
section of an appeal decision made by an agency under subsection (3) of
this section shall be on the record, consistent with other applicable
I aw.

(b) A taped or witten transcript my be used. If a taped
transcript is to be reviewed, a record shall identify the |ocation on
the taped transcript of testinony and evidence to be reviewed. Parties
are encouraged to designate only those portions of the testinony
necessary to present the issues raised on review, but if a party
all eges that a finding of fact is not supported by evidence, the party
should include in the record all evidence relevant to the disputed
findi ng. Any other party may designate additional portions of the
taped transcript relating to issues raised on review A party may
provide a witten transcript of portions of the testinony at the
party's own expense or apply to that court for an order requiring the
party seeking review to pay for additional portions of the witten
transcri pt.

(c) Judicial review under this chapter shall w thout exception be
of the governnental action together with its acconpanyi ng environnent al
determ nati ons.
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((6H)) (8) Jurisdiction over the review of determ nations under
this chapter in an appeal before an agency or superior court shall upon
consent of the parties be transferred in whole or part to the
shorel i nes hearings board. The shorelines hearings board shall hear
the matter and sign the final order expeditiously. The superior court
shall certify the final order of the shorelines hearings board and the
certified final order may only be appealed to an appellate court. In
the case of an appeal under this chapter regarding a project or other
matter that is also the subject of an appeal to the shorelines hearings
board under chapter 90.58 RCW the shorelines hearings board shall have
sole jurisdiction over both the appeal wunder this section and the
appeal under chapter 90.58 RCW shall consider themtogether, and shall
issue a final order within one hundred eighty days as provided in RCW
90. 58. 180.

((68))) (9) For purposes of this section and RCW 43.21C. 080, the

words "action", "decision", and "determ nation" nean substantive agency
action including any acconpanyi ng procedural determ nations under this
chapter (except where the word "action"™ neans "appeal” in RCW

43.21C. 080(2)). The word "action"” in this section and RCW 43. 21C. 080
does not nmean a procedural determnation by itself made under this
chapter. The word "determ nation" includes any environnmental docunent
required by this chapter and state or |ocal inplenmenting rules. The
word "agency" refers to any state or local unit of governnent. Except
as provided in subsection ((£5))) (6) of this section, the word
"appeal " refers to admnistrative, legislative, or judicial appeals.
((69)) (10) The court in its discretion my award reasonable
attorneys' fees of up to one thousand dollars in the aggregate to the
prevailing party, including a governnental agency, on issues arising
out of this chapter if the court nmakes specific findings that the |egal
position of a party is frivolous and w thout reasonabl e basis.

NEW SECTION. Sec. 3. A new section is added to chapter 79.01 RCW
to read as foll ows:

The departnent shall not initiate the actual auction of any tinber
subj ect to an appeal under RCW 76.09.220(7)(b) until thirty days after
the forest practices appeals board reaches its final ruling.
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Sec. 4. RCW34.05.010 and 1997 ¢ 126 s 2 are each anended to read
as follows:

The definitions set forth in this section shall apply throughout
this chapter, unless the context clearly requires otherw se.

(1) "Adjudicative proceeding" neans a proceedi ng before an agency
in which an opportunity for hearing before that agency is required by
statute or constitutional right before or after the entry of an order
by the agency. Adj udi cative proceedings also include all cases of
licensing and rate making in which an application for a license or rate
change is denied except as |imted by RCW 66.08. 150, or a license is
revoked, suspended, or nodified, or in which the granting of an
application is contested by a person having standing to contest under
t he | aw

(2) "Agency" neans any state board, comm ssion, departnent,
institution of higher education, or officer, authorized by |aw to nmake
rules or to conduct adjudicative proceedings, except those in the
| egi slative or judicial branches, the governor, or the attorney general
except to the extent otherwse required by law and any |ocal
gover nient al entity that may request the appoi ntnent of an
adm ni strative | aw judge under chapter 42.41 RCW

(3) "Agency action" neans |licensing, the inplenentation or
enforcenent of a statute, the adoption or application of an agency rule
or order, the inposition of sanctions, or the granting or w thhol ding
of benefits.

Except as provided in section 5 of this act, agency action does not
i ncl ude an agency decision regarding (a) contracting or procurenent of
goods, services, public works, and the purchase, |ease, or acquisition
by any other neans, including em nent domain, of real estate, as well
as all activities necessarily related to those functions, or (b)
determ nations as to the sufficiency of a showing of interest filed in
support of a representation petition, or nediation or conciliation of
| abor disputes or arbitration of |abor disputes under a collective
bargaining law or simlar statute, or (c) any sale, |ease, contract, or
other proprietary decision in the managenent of public lands or rea
property interests, or (d) the granting of a license, franchise, or
perm ssion for the use of trademarks, synbols, and simlar property
owned or controlled by the agency.




© 00 N O Ol WDN P

W W WWWWWNDNRNNNNMNNMNNNMNNNNRRRRRRRRRPR
o O A W NP O OO ~NO UG A WNP O OOLONOO OGP~ WDNPRE,O

(4) "Agency head" neans the individual or body of individuals in
whom the ultimte l|legal authority of the agency is vested by any
provision of [|aw. If the agency head is a body of individuals, a
majority of those individuals constitutes the agency head.

(5) "Entry" of an order neans the signing of the order by al
persons who are to sign the order, as an official act indicating that
the order is to be effective.

(6) "Filing" of a docunent that is required to be filed with an
agency neans delivery of the docunent to a place designated by the
agency by rule for receipt of official docunents, or in the absence of
such designation, at the office of the agency head.

(7) "Institutions of higher education”™ are the University of
Washi ngt on, Washi ngton State University, Central Washi ngton University,
Eastern Washington University, Wstern Wshington University, The
Evergreen State College, the various community colleges, and the
governing boards of each of the above, and the various coll eges,
di vi sions, departnents, or offices authorized by the governi ng board of
the institution involved to act for the institution, all of which are
sonetinmes referred to in this chapter as "institutions.”

(8) "Interpretive statenment” nmeans a witten expression of the
opi ni on of an agency, entitled an interpretive statenent by the agency
head or its designee, as to the neaning of a statute or other provision
of law, of a court decision, or of an agency order.

(9)(a) "License" neans a franchise, permt, certification
approval, registration, charter, or simlar form of authorization
required by | aw, but does not include (i) a license required solely for
revenue purposes, or (ii) a certification of an excl usive bargaining
representative, or simlar status, under a collective bargai ning | aw or
simlar statute, or (iii) a license, franchise, or perm ssion for use
of trademarks, synbols, and simlar property owned or controlled by the

agency.
(b) "Licensing" includes the agency process respecting the
i ssuance, denial, revocation, suspension, or nodification of alicense.
(10) "Mail" or "send," for purposes of any notice relating to rule
making or policy or interpretive statenents, neans regular mail or
electronic distribution, as provided in RCW 34.05. 260. "El ectronic
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di stribution” or "electronically" nmeans distribution by electronic nail
or facsimle mail.

(11)(a) "Order," wthout further qualification, neans a witten
statenment of particular applicability that finally determ nes the | egal
rights, duties, privileges, imunities, or other legal interests of a
speci fic person or persons.

(b) "Order of adoption" neans the official witten statenent by
whi ch an agency adopts, anends, or repeals a rule.

(12) "Party to agency proceedings," or "party" in a context so
i ndi cati ng, neans:

(a) A person to whomthe agency action is specifically directed; or

(b) A person naned as a party to the agency proceeding or allowed
to intervene or participate as a party in the agency proceedi ng.

(13) "Party to judicial review or civil enforcenent proceedings,"”
or "party" in a context so indicating, neans:

(a) A person who files a petition for a judicial review or civi
enf or cenent proceedi ng; or

(b) A person naned as a party in a judicial review or civil
enforcenment proceeding, or allowed to participate as a party in a
judicial review or civil enforcenment proceeding.

(14) "Person" neans any individual, partnership, corporation,
associ ation, governnental subdivision or unit thereof, or public or
private organi zation or entity of any character, and includes another
agency.

(15) "Policy statenent” nmeans a witten description of the current
approach of an agency, entitled a policy statenent by the agency head
or its designee, to inplenentation of a statute or other provision of
law, of a court decision, or of an agency order, including where
appropriate the agency's current practice, procedure, or nethod of
action based upon that approach.

(16) "Rule" nmeans any agency order, directive, or regulation of
general applicability (a) the violation of which subjects a person to
a penalty or adm nistrative sanction; (b) which establishes, alters, or
revokes any procedure, practice, or requirenent relating to agency
hearings; (c) which establishes, alters, or revokes any qualification
or requirenent relating to the enjoynent of benefits or privileges
conferred by law, (d) which establishes, alters, or revokes any
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qgqualifications or standards for the i ssuance, suspension, or revocation
of licenses to pursue any commercial activity, trade, or profession; or
(e) which establishes, alters, or revokes any nandatory standards for
any product or material which nust be net before distribution or sale.
The termincludes the anendnment or repeal of a prior rule, but does not
include (i) statenments concerning only the internal managenent of an
agency and not affecting private rights or procedures available to the
public, (ii) declaratory rulings issued pursuant to RCW 34.05. 240,
(rit) traffic restrictions for notor vehicles, bicyclists, and
pedestrians established by the secretary of transportation or his
desi gnee where notice of such restrictions is given by official traffic
control devices, or (iv) rules of institutions of higher education
involving standards of adm ssion, academ c advancenent, academ c
credit, graduation and the granting of degr ees, enpl oynent
rel ati onships, or fiscal processes.

(17) "Rules review commttee" or "committee" mnmeans the joint
admnistrative rules review conmttee created pursuant to RCW34. 05. 610
for the purpose of selectively review ng existing and proposed rul es of
st ate agenci es.

(18) "Rule nmaking" neans the process for fornmulation and adoption
of a rule.

(19) "Service," except as otherw se provided in this chapter, neans

posting in the United States mail, properly addressed, postage prepaid,
or personal service. Service by mail is conplete upon deposit in the
United States mail. Agencies may, by rule, authorize service by

electronic telefacsimle transmssion, where <copies are nuiled
si mul t aneously, or by commercial parcel delivery conpany.

NEW SECTION. Sec. 5. A new section is added to chapter 34.05 RCW
to read as foll ows:

A procedural determ nation of significance or nonsignificance by
the departnent of natural resources, pursuant to chapter 43.21C RCW
when the environnmental review procedures of chapter 43.21C RCW are
triggered by a sale of state tinber that is to be harvested by either
a class I, Il, or Ill forest practice, as those terns are defined in
RCW 76. 09. 050, shall proceed pursuant to this title as provided in RCW
76.09. 220(8) (b).

10
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Sec. 6. RCW79.01.500 and 1988 ¢ 202 s 59 and 1988 c 128 s 56 are
each reenacted and anended to read as foll ows:

(1) Except as provided in subsection (2) of this section, any
applicant to purchase, or |ease, any public |ands of the state, or any
val uable materials thereon, and any person whose property rights or
interests will be affected by such sale or |ease, feeling hinself
aggrieved by any order or decision of the board of natural resources,
or the comm ssioner of public lands, concerning the sanme, nay appea
therefromto the superior court of the county in which such |ands or
materials are situated, by serving upon all parties who have appeared
in the proceedings in which the order or decision was nmade, or their
attorneys, a witten notice of appeal, and filing such notice, wth
proof, or adm ssion, of service, with the board, or the comm ssioner,
within thirty days from the date of the order or decision appeal ed
from and at the time of filing the notice, or wthin five days
thereafter, filing a bond to the state, in the penal sumof two hundred
dollars, with sufficient sureties, to be approved by the secretary of
the board, or the comm ssioner, conditioned that the appellant shal
pay all costs that may be awarded against him on appeal, or the
di sm ssal thereof. Wthin thirty days after the filing of notice of
appeal, the secretary of the board, or the conmm ssioner, shall certify,
under official seal, a transcript of all entries in the records of the
board, or the conm ssioner, together wwth all processes, pleadings and
ot her papers relating to and on file in the case, except evidence used
in such proceedings, and file such transcript and papers, at the
expense of the applicant, with the clerk of the court to which the
appeal is taken. The hearing and trial of said appeal in the superior
court shall be de novo before the court, without a jury, upon the
pl eadings and papers so certified, but the court my order the
pl eadi ngs to be anended, or new and further pleadings to be filed
Costs on appeal shall be awarded to the prevailing party as in actions
commenced in the superior court, but no costs shall be awarded agai nst
the state, the board, or the conm ssioner. Should judgnent be rendered
agai nst the appellant, the costs shall be taxed against him and his
sureties on the appeal bond, except when the state is the only adverse
party, and shall be included in the judgnent, upon which execution nay
issue as in other cases. Any party feeling hinself aggrieved by the

11
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judgnent of the superior court nmay seek appellate review as in other
civil cases. Unless appellate review of the judgnent of the superior
court is sought, the clerk of said court shall, on demand, certify,
under his hand and the seal of the court, a true copy of the judgnent,
to the board, or the comm ssioner, which judgnment shall thereupon have
the sanme force and effect as if rendered by the board, or the
commi ssioner. In all cases of appeals fromorders or decisions of the
comm ssioner of public lands involving the prior right to purchase
tidelands of the first class, if the appeal be not prosecuted, heard
and determned, within two years from the date of the appeal, the
attorney general shall, after thirty days' notice to the appellant of
his intention so to do, nove the court for a dism ssal of the appeal
but nothing herein shall be construed to prevent the dism ssal of such
appeal at any tinme in the manner provided by |aw

(2) Any appeal from a decision nmade by the departnent to sell a
specified track of tinber that is to be harvested by either a class |,

I1, or 11l forest practice, as those terns are defined in RCW
76.09.050, may only be heard under the procedures established in RCW
76. 09. 220, i f a pr ocedur al det er m nati on of signi ficance or

nonsi gni fi cance by the departnment, pursuant to chapter 43.21C RCW is
al so bei ng appeal ed. ™

Correct the title.

EFFECT: Repl aces the content of the underlying bill wth a
requirenent that any appeal from a finding of significance or
nonsignificance in a Departnent of Natural Resources environnental
assessnment, that arises froma state tinber sale, be consolidated into
any other appeals arising from the sane tinber sale and heard
exclusively by the Forest Practices Appeal s Board.

12
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